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BACKGROUND

BAIL

Bail is the pretrial release of a defendant with conditions adequate to ensure a subsequent return to court —
including periodic check-ins with the court, cash bonds, and property bonds.! In Anglo-American history, the
right to bail emerged in the 13t century, established by documents laying the foundation for modern day
constitutional systems, including the Magna Carta (1215) and the Statute of Westminster (1275).2 Stemming
from English common law based in this tradition, the right to bail for individuals in the United States charged
with non-capital crimes was enshrined in federal law by the First Congress and persisted for 200 years. The
vast majority of state constitutions also provided, like the federal government, that “All persons shall be
bailable by sufficient sureties, except for capital offenses when the proof is evident or the presumption
great.”® Furthermore, all state constitutions but one provided robust protection against excessive bail.

In 1951, the U.S. Supreme Court found that "a defendant's bail cannot be set higher than an amount that is
reasonably likely to ensure the defendant's presence at the trial...Unless this right to bail before trial is
preserved, the presumption of innocence, secured only after centuries of struggle, would lose its meaning.”*
This right, strongly protected at the federal and state levels, started down a steep decline during the 1970s.
At this time, the federal government and numerous states began allowing the detention of defendants
charged with non-capital crimes and the consideration of a person’s dangerousness and flight risk in bail
determinations.®

Since that time, laws at the federal and state level have eroded the right to bail, and there has been a
significant move away from pretrial release contingent upon factors other than money. Defendants are
routinely held without bail, detained by bails set high due to a judge’s risk determination, or detained by bails
of even small amounts set without inquiry into the ability to pay. For example, only 1 in 10 defendants in
New York City courts are able to pay bail at arraignment, despite the fact that the city’s bails are set far lower
than the national average.®

Although comparable nations including Australia, the United Kingdom, and Germany have bail systems
similar to that of the United States, they use bail less frequently and it is easier to pay. Finland eschews cash
bail entirely. The United States is also one of only two countries in the world to allow commercial bail, or the
bail bond industry. Researchers estimate that this industry accounts for 43% of all U.S. pretrial releases.’
Critics argue the existence of this profit-driven industry perpetuates injustice by inflating bail, making it more
difficult for defendants to be released without turning to a bail bondsmen and paying a nonrefundable
portion of their bail amount.? Furthermore, bail bondsmen make decisions, arguably discriminatory, to
accept clients based on their assessment of risk to their business, rather than actual public safety risk to the
community. Researchers have shown that factors potentially used by judges to set bail and by bail bondsmen
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to accept applicants, including gender, race, age, and citizenship status, are not predictive of failure to appear
(FTA).2

The destructive effects of pretrial incarceration on individuals’ employment, housing, and education
jeopardizes public safety by destabilizing individuals, families, and entire communities.1%11121314 ynmet
needs in the areas of mental illness, substance abuse, and basic necessities often precipitate or compound
criminal justice system surveillance and apprehension. Although jails have become the de facto institution to
address these issues, they are unequipped to do so. In fact, incarceration can cause or exacerbate physical
and psychological trauma, physical illness, and mental problems.>1¢ Research also shows that pretrial
detainees experience worse legal outcomes than those released on bond, often because these despairing
conditions lead to guilty pleas that otherwise would not have occurred.”18

CHARITABLE BAIL FUNDS

As a result of cash bail systems, low-income individuals are disproportionately exposed to the harsh jail
conditions and ensuing consequences of detention described above. Charitable bail funds, conceived by
those who recognized the futility and injustice of detaining poor people simply because they are poor, are
considered by their advocates a temporary solution on the road to total bail reform.'® The funds consist of
pots of donated money used to bail out those who cannot pay.

Community-initiated charitable bail funds currently operate in several U.S. cities; one operates across an
entire state. Today they are typically referred to as “community bail funds.” The top priority for each fund is
the swift identification, acceptance, and release of individuals who are in jail because they are unable to post
bail. Additionally, some funds allocate significant effort and resources to addressing the non-legal needs of
their accepted clients.

Smart Decarceration Initiative (SDI) set out to learn about key factors in the implementation and success of
existing community bail funds. With the help of the National Bail Fund Network hosted at the Brooklyn
Community Bail Fund, we spoke with seven professional stakeholders from community bail funds across the
country. The funds range from the quite new to the long established. Each possesses valuable insight for
other cities and states seeking to form similar funds.

THE SURVEY

The funds interviewed for this report constitute about half of those currently operating across the country
using a revolving bail fund structure, in which bails paid out revolve back into the fund to pay future bails.
Professional stakeholders represented employed or volunteer leaders with the following funds: Brooklyn
Community Bail Fund (New York, NY), Bronx Freedom Fund (New York, NY), Chicago Community Bond Fund
(IL), Massachusetts Bail Fund, Tennessee community bail funds (Memphis and Nashville), Minnesota
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Freedom Fund (Hennepin County), and Northwest Community Bail Fund (Seattle, WA). The Massachusetts
Bail Fund operates throughout the entire state.

We asked each fund to discuss their history, structure, partnerships, identification and referral process,
decision making, other services offered if any, and local conditions that influenced them at any stage of
design or implementation.

Fund First bail posted Max. bail Charges accepted Success rate*

Bronx Freedom Fund 2007 $2,000 Misdemeanors 95%

Brooklyn Community 2015 $2,000 Misdemeanors 95%

Bail Fund

Chicago Community 2015 $5,000 Misdemeanors and 98% - 1 bail lost out of 55

Bond Fund (loosely) felonies

Massachusetts Bail 2013 $500 Misdemeanors and 99% - 5 bails lost out of 492
Fund felonies

Memphis & Nashville 2016 $5,000 Misdemeanors and Nashville: 100% - 0 bails lost out of 42
Community Bail Funds felonies Memphis: 100% - 0 bails lost out of 7
Minnesota Freedom 2016 $1,000 Misdemeanors 80% - 4 failures to appear out of 20
Fund

Northwest Community 2016 $3,000 Misdemeanors 88% - 1 failure to appear out of 8
Bail Fund

* The number of lost bails does not necessarily match the number of failures to appear (FTA), or vice versa. Several funds emphasized that the
court may not automatically forfeit a bail if a person doesn’t appear; an individual may be given a second chance depending on circumstances
and whether an attorney or bail fund is permitted to advocate on their behalf. Additionally, bails may be forfeited for reasons other than FTA,

including when clients are taken back into custody for violating supervision terms, are arrested, and/or pick up a new charge.

FINDINGS

The funds differ in how they were started, their organizational structures, and how they operate on a day-to-
day basis to pursue pretrial justice for their clients and everyone else in their cities or states. They also have
important elements in common.

The rise of community bail funds is rooted in core beliefs about the inherent injustice of a cash bail
system.

e Each of these funds exists because an individual or group decided to intervene in unjust pre-trial
practices taking place in their cities or state. Aside from posting bails for those otherwise destined to
experience a pre-trial punishment of weeks, months, or even years in jail, most funds engage in other
long-term efforts to highlight the injustice of cash bail and ultimately abolish the practice entirely.

Most funds have an established relationship or understanding with the local public defender office,
which identifies and refers potential bail fund clients.



The Brooklyn, Bronx, Massachusetts, and Seattle funds accept referrals through the public defender
only, with whom they have an established relationship.

This public defender referral structure functions to eliminate a potentially large volume of general
referrals, a problem cited by two funds, and to reach demonstrably indigent individuals quickly.

In Memphis, the sheriff’s office running the jail has started referring to the fund. Otherwise, the
Memphis fund accepts referrals from the public defender only.

Of the Minneapolis fund’s clients, all but one were public defender clients.

The Chicago fund has relationships with a few individual public defenders rather than the public
defender office as a whole. They also work closely with local social service agencies, from which they
also accept referrals. After expanding their volunteer base, in March they began accepting general
referrals from outside the public defender and partner social service agencies.

Most funds have a maximum amount of money available per client, determined by local conditions.

Most of the funds interviewed have self-imposed limits based on the average bail amounts in their
locations. As such, these limits are flexible to changing circumstances. For example, there is no bail
bond industry in Massachusetts, so bails are not artificially inflated; the Massachusetts fund set its
maximum at $500 because many bails with the desired characteristics fall below that level. On the
other hand, the Tennessee funds encounter much higher bails, and as a result have set their
maximums at $5,000. These voluntary limits allow for the freedom to adjust if local conditions change
or if an individual situation warrants it.

New York is the only state in the country to impose limits on charitable bail funds. A state statute

limits the two New York City bail funds, and any others in the state, to paying bails of $2,000 or less.
The statute does not consider the average bail amounts in different places or allow the funds to go
above the limit under any circumstances.

Chicago is the only fund without a firm self-imposed or compulsory upper limit. Loosely, it is $5,000,
but they have gone as high as $50,000. This fund’s overall model differs in several respects from that of
the other interviewed funds.

Funds vary on which types of current criminal charges they cover.

The same New York State statute limiting the payments made by charitable bail funds limits the types
of charges for which the funds can bail out.

Other bail funds, not limited by state statutes, have been able to choose criteria based on capacity and
budget. The Minneapolis and Seattle funds limit to misdemeanors only at this point in time. The
Chicago fund primarily accepts those charged with felonies, and has accepted at least one client
charged with murder. No other funds mentioned homicide charges, although several funds have bailed
out clients charged with crimes of violence (e.g., assault, domestic violence, and rape).

The Tennessee and Massachusetts funds accept both misdemeanors and felonies.

Context and capacity may influence charges that are accepted in one place versus another. For
example, the Tennessee funds consider a domestic violence (DV) charge an automatic exclusion, while
the Minneapolis fund posts bail almost exclusively for those charged with DV because these cases
constitute the majority that fall under the fund’s financial capacity.

Funds may consider past Failure to Appear (FTA) instances when reviewing applications.

All 7 funds stressed that past history of FTA should be contextualized rather than taken strictly at face
value and used to deny applicants.



None of the interviewed funds use formal or standardized risk assessments.

Three funds (Brooklyn, Bronx, and Minneapolis) mentioned that the formal system utilizes a risk
assessment of some kind to which they have access, but specified that it does not factor heavily into
their decision making.

Four funds (Bronx, Chicago, Massachusetts, and Seattle) expressed strong concerns about the use of
standardized risk assessments tools, specifically their potential to further entrench racial bias in the
system and/or the lack of context for the results of such a tool.

Five funds (Brooklyn, Bronx, Chicago, Massachusetts, and Seattle) explicitly noted that reliance on risk
assessment disallows the contextualization necessary to determine whether someone is truly a “risk.”
For example, a risk assessment tool in use by the courts may categorize someone as a higher risk
because of a past FTA, but fail to consider factors such as when it occurred or whether issues like
transportation and childcare contributed. During the referral and/or interview process, these funds
explore past FTAs to gain an individualized understanding.

Funds do not consider the guilt or innocence of the applicant, consistent with the presumption of
innocence that defines the U.S. pre-trial justice system.

In reality, a cash bail system does not actually protect the presumption of innocence. It merely sorts
alleged offenders into those with enough money to await trial outside of jail and those without. Five
funds (Bronx, Chicago, Massachusetts, Minneapolis, and Tennessee) explicitly mentioned that they do
not factor in the possible guilt or innocence of the applicant when making decisions to accept or not.
As a Chicago stakeholder put it, “Everyone is harmed by jail,” so they rely on their interactive criteria to
guide them rather than attempting to assess who might “deserve” to be in jail. The Bronx stakeholder
similarly stated, “The whole point [of our justice system] is that someone is innocent until proven
guilty, and that is determined later.” The Bronx fund also rejects the idea that they should account for
the palatability of the charge. If the base criteria are met, the fund will accept the applicant.

Most funds maintain contact after release, or would like to have the capacity to do so.

Five funds make an effort to remain in contact with bailed out clients, especially to remind them of
upcoming court dates through messages or calls. The two New York funds strongly advocated for
reminder systems, citing the existing research that supports such efforts in increasing appearance
rates.

In Tennessee, pre-trial services initiates monitoring and follows up with released bail fund clients as if
the client were any other released individual. Pre-trial services checks in through phone calls or in-
person contacts, does court reminders, and notifies the two funds if clients do not show up to court.
The funds would like to have the capacity to supplement this by maintaining contact and reminding
clients of court dates, but they do not at this time.

Massachusetts intentionally refrains from contacting individuals they have bailed out. Their sole focus
is putting people in the same position they would be in if they had money.

Several funds provide some services and/or refer clients to services as needed, while others would like
to build capacity to do so.

Three funds (Brooklyn, Bronx, and Chicago) provide some assistance beyond the bail payments and
refer clients to outside agencies for other needed services. For example, the Brooklyn fund tells clients
to get in touch if they need anything. Clients then self-identify and are paired with an intake specialist
who connects them with other services. The Bronx fund is able to help clients with transportation by
providing Metrocards and fare, and they also connect some clients, especially those in unstable



situations, with housing, employment, treatment and education resources. Volunteers for the Chicago
fund may help clients with rides, resumes, and other similar support. The fund turns to its partner
organizations when clients need more substantial assistance.

e The funds that provide any extra assistance, no matter how small, do it out of a recognition that
underlying needs often precipitate criminal justice involvement, and that outside support can mitigate
these circumstances and increase appearance rates.

Several funds rely on a volunteer base for essential operations.

e Four of the funds (Chicago, Massachusetts, Minneapolis, and Seattle) operate almost exclusively or
entirely on volunteer labor and deploy a larger volunteer base to complete tasks, including reviewing
referrals and making decisions, meeting clients at jails upon release, posting bails and retrieving them
after cases conclude, reminding clients of upcoming court dates, or providing a variety of other support
to clients including rides, help with resumes, and connecting them to needed services.

Component Description

Relationship with public  Public defenders identify and refer incarcerated individuals and/or provide initial
defenders and ongoing client information to the fund. Most of the funds accept only public
defender clients, which can serve as a proxy for determining need.

Formal or informal These relationships can help smooth the referral and bail payment/pickup
relationships with jails processes, facilitate information access, and result in waived fines and fees for
and courts bail fund clients. For example, the Memphis fund has a memorandum of

understanding with pre-trial services, which helps with early identification of
eligible individuals.

Faced with an unsympathetic court culture, the Memphis fund also struggled to
get judicial buy-in and is currently limited to operating in the few courtrooms that
agreed to waive fines and fees. This is a critical factor for sustainability, since over
time the fines and fees taken out of bails paid will eat away at the pot available
for future applicants. At the same time, the relationship building accomplished
with even these few judges has allowed the fund to reach at least some of its
targeted population.

Individualized decision Beyond the firm limit on bail amounts set by most funds, and limits on eligible

making charges for several others, funds prefer to get a full picture of an individual’s
history and current situation. For example, although the Bronx fund considers a
past history of failure to appear (FTA), there is no hard and fast rule that
automatically excludes applicants who have FTA histories. They always make an
individualized determination after speaking with the client and public defender
and reviewing the RAP sheet.

On the other hand, some funds can and do accept nearly all clients who meet
their initial criteria. Individualized decision making is less prevalent in such a
scenario, because applicants do not vastly outnumber available dollars.

Reminder system Not all funds use a text message or phone call reminder system, but it is logical
for funds that want to maximize court appearances and sustainability of the fund.



Component Description

Several funds make individualized phone calls to clients, while others suggested
looking into an automated text message reminder service such as Uptrust
(www.uptrust.co). Research shows that reminder phone calls can increase court
appearance rates by up to 42%.%°

Core beliefs about the Two core beliefs about the cash bail system emerged during the interviews. First

cash bail system was an indictment of the inherent unfairness of a system that releases some and
incarcerates others for the same crimes — the only difference being the ability to
pay for one’s freedom. Many of them cited research, data from other cities, or
their own numbers that prove an inability to pay does not translate to a higher
risk. This imbalance was the driving factor in the creation of all 7 funds.

A clear extension of this is the belief that although necessary now, community
bail funds are a temporary fix for a pre-trial system that must be utterly
transformed. Most of the funds interviewed engage in some form of additional
advocacy or public awareness efforts with the long-term goal of putting
themselves out of this type of work.

RECOMMENDATIONS

Several general recommendations for governments and future bail funds emerged from the interviews. These
recommendations arise from the barriers and facilitators to startup experienced by the funds, their
experiences operating as relatively new or well-established funds, and their deeply held beliefs and research
concerning the criminal justice system and its effect on individuals, families, and communities. Not all funds
explicitly endorsed each recommendation; rather, this list reflects the different although sometimes
overlapping experiences of the interviewed funds.

Recommendation #1: States should not abridge the ability of community bail funds or similarly
intentioned individuals and organizations to post bond for those who cannot afford to. Statutes
limiting bail amounts and charges that can be accepted by funds do not allow for as much of the
thoughtful individualization considered essential by each of the interviewed bail funds. The ability to
make decisions on a case-by-case basis, and adjust when necessary, is a key ingredient to the success
of existing community bail funds.

Recommendation #2: Individuals and organizations considering launching community bail funds
should keep their parameters as broad as possible. When state statutes do not constrict their ability
to decide which applicants can be prioritized, community bail funds are free to set their own limits on
the bail amounts they can pay and which types of charges they can accept. Community bail funds can
set their acceptance parameters with the acknowledgement that predetermined, strict rules
concerning bail amounts and charges do not make sense for all applicants or their mission.

Recommendation #3: Bail funds should seek the buy-in of key criminal justice system actors to
enhance the sustainability of their organization. Formal and informal buy-in of key stakeholders with
which a bail fund must interact could make the difference between long-term success and insolvency
of a fund. Crucially, securing the waiver or reduction of fines and fees associated with bail payment can

20 Stevenson, M. & Mayson, S. (2017). Bail reform: New directions for pretrial detention and release. Faculty Scholarship.
http://scholarship.law.upenn.edu/faculty_scholarship/1745



ensure that the fund is not depleted over time despite clients’ successful appearances in court.
Working relationships with judges, clerks, public defenders, jail staff, and pretrial services can also
smooth bail fund operations and even improve them in unexpected ways. Funds should anticipate
resistance from some of these stakeholders and plan in advance for overcoming this and other
barriers.

Recommendation #4: Bail funds should avoid using traditional risk assessments to determine
whether or not to accept an applicant. In a way, all of the interviewed bail funds engage in a form of
risk assessment, whether through circumscribing the charges they generally accept, in-person
interviews with applicants and family members, a review of the information accessed through the
formal system, or relying on public defenders (who have greater knowledge about an individual and a
case) for referrals. Standardized risk assessments are criticized for economic and racial bias and
providing oversimplified information, and are arguably less effective than the individualized
consideration given to applicants by community bail funds.

Recommendation #5: Bail funds should aim to expedite the release process for accepted applicants
whenever possible. After only a few days, jail can have devastating effects on an individual’s health,
employment, living arrangement, and family. Funds should plan for the quick identification of eligible
individuals and payment processing for their release. This may be facilitated by formal relationships
with attorneys, jails, and courts.

Recommendation #6: Bail funds should anticipate that some bonds will eventually be forfeited
because of FTA, supervision violations, new arrests/charges, etc. Steps can be taken, however, to
increase court appearances and reduce forfeited bonds. Community bail funds are not out to mimic
the commercial bail bond industry in its pursuit of clients who fail to appear for court. Rather, if new
funds are concerned about FTAs they should consider implementing strategies currently in use by
some existing bail funds. Maintaining ongoing contact with clients, reminder systems, partnerships
with public defenders, connection to social services, and ensuring transportation to court are all
methods for increasing court appearances and the bonds revolving back into a fund.

Relatedly, community bail funds should be prepared to articulate to the court the underlying causes of
a client’s failure to appear. It may be possible to advocate for exceptions to forfeiture by underscoring
the difference between fleeing and a failure to appear because of significant barriers related to
transportation, childcare, employment, and more.

CONCLUSIONS & NEXT STEPS

Community bail funds vary in their approach to tackling the injustices of the cash bail system used
throughout the United States. Despite their differences, they share components and core values about their
work. The 7 funds interviewed for this report have seen high success rates with diverse individuals facing a
variety of criminal charges.

Depending on local conditions, state law, and organizational capacity, bail funds might have limitations on
what they can accomplish. The amount of money available per client, whether felony charges are accepted
along with misdemeanors, and whether court fines and fees are waived and extra assistance available to
accepted clients differs by location. Within whatever constraints a new fund may confront, it is recommended
that it is designed to be as flexible as possible, particularly when it comes to amounts and charges accepted.
Flexibility facilitates individualized decision-making that better reflects reality than the rigidity of standardized
risk assessments, for example.



Individuals and organizations wishing to start a community bail fund should interface with public defenders
and courts to understand where funds can best be leveraged and how. The National Bail Fund Network is an
excellent resource for advocates interesting in starting new bail funds.
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